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June 17,2010 

BY HAND 

JeffS. Jordan 
Supervisoiy Attorney 
ComplauitsExanunationft Legd Adnunistnttion 
Fedend Biection Commisdon 
999EStoeet,N.W. 
Wadungton, D.C. 20463 

Re: MUR 8288 
Representative Howard Berman, Bennan for Congress, and Bniee Corwfai, as 
treasurer 

Dear Mr. Jordan: 

On bdudf of Representative Howard Bennan, Bennan finr Coiigress (the ''Conunittee'O and 
Bruce Corwui, as treasurer (collectivdy referred to as the **Re8pQndents*0, we write m response 
to tfae Complaint filed m tiw dmve-veferenoed niatter by Charies T. Munger, Jr. (tfae 
**Conqibunant**)» alleguig vtefadions of tfae Federd Election Canqwign Act (tfae "Acf̂ . For tfae 
reasons sd fintii bdow, tfae Complaint is witfaout merit and diould be dismissed. 

The Coniplauit alleges tfad Reqiondents faave violated tfae Act by estdilisfaing, financing, 
nudntauung and controlluig a Califimdabdlot initiative conunittee f Yes on FAIR") tfad b 
nishig fiinds outdde federd lunits and souroe restrictions. Yd tfae Compfadnt presents no 
credibte, qwdfic altegation to conORadid tfae tnw fiwts - wfaicfa are tfad Req^ 
"estaUidwd, financed, maintained, or contfolted** Yea on FAIR. 

The (Conunisdon "nwy find'reason to bdieve'ody if a compteud sets finth suf^ 
feds, wfaicfa, if proven tnw, woidd constitute a vtebaten" of tiw Act &e MUR 4960, Statenî  
ofReasons of Conunissionen Mason, Sandstnmi,Snutfa, and Tbonws d 1; see n/so 11 CJ.R. § 
111.4(a), (d). Here, wfaere tfae Complaint presents no credible evidence to sugged tfad 
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Respondents "esUiblidwd, financed, maintdned, or controlled'* Yes on FAIR, tfae Commisdon 
nwy not find "reason to believe,** and mud disnuss tfae Compldnt unmediatdy. 

Factual Background 

IS Yes on PAIR is a registered nonflkterd politicd comnuttee m tfae state of Cdifoinia. Its puipose 
^ is to support tfae qudification and passage of tiw Finandd Accountability In Redistricting 
^ "FAIR" Act, a proposed bdlot measure fiir the November 2010 Cdifimua statewide generd 

dection ballot. According to tfae StatenwittofOrganization filed widi tfae Califbrma Secretaiy of 
r̂  State, Yes on FAIR'S sole officen and direeton are Fredric D. Woocfaer and Daniel Lowenstein. 
ss 
^ Like numyodwr Cdifbnua politicd figures, RqmentativeBernun publidy siqi^^ 
^ bdlot initiative. But tfad fae supports tfae initiative does not mean that fae faas established, 

financed, maintdned or controlled tfae uutiative committee - as tfae Complaint would faave tfae 
Conunisdon believe. Representative Beiman b not an officer or director of Yes on FAIR. 
Ndtfaer fae nor fais agents fimned Yes on FAIR or partidpate in tfae control of its activities. His 
activities in support of tfae FAIR Ad faave been undertaken as aprivde supporter oftfae 
initiative; fae does not liold faunsdf out as respondble finr Yes on FAIR'S activities, or as 
specially involved in its deddonmaking. His prindpd campdgn conunittee, Beiman finr 
Congress, faas made a suigle contribution of $10,000 to Yes on FAIR, placuig bun among severd 
Memben of Congress who have given to the Cmmnittee through tiwir campdgns. But ndtfaer 
tfae Committee nor Repieseiitative Bennan faas pdd fiir Yes on FAIR'S administrative coste or 
provided any ongoing fimduig to Yes on FAIR. 

Tfae Coniplaud refen to Midwd Beiman, Rqnesentative Bennan's brotber. Midwd Bennan b 
a pronunent Califbmte politicd shategid Ul Ids own ligbtwidi a reputation u 
bnidier's-idmlwsnwiwged politicd canqMigns fiv more tfaan 40 yesn. Hefaasmansged 
campaigns finr candidates wfawn Rqpresentative Bennan faas not endorsed, and Representative 
IWmyn h»m h ^ mii^|ii«H ip tinnrMŵ M ftampaigna In which hia hmrinir had no mle MidUWl 

Bennan b recognized uutependentiy as an eiqwrt m Califimua ledisbictiiig issues and faas been 
involved m sucfa issues suwc 1971, before Representstive Bennan was ever dected to politicd 
office. Altfaough Representstive Bennan b aware of fais brother's uivolvement witfa Yes on 
FAIR, Michad Bennan faas no actud autiwrity to ad on Rqiresentative Bemwn's b d ^ 
actions Ul connection with Yes on FAIR faave not been nude under the Congressnun's dbection 
or control. 

LcgdAna^b 

Because Respondents did not establish, maintain, finance, or control Yes on FAIR, tfae 
Compldnt fiifia to pieaent any reaaon to believe did RcspondenlsconunittBd any vtelation of 
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Conunisdon regulations. 

Entities thd are "duectiy or indirectiy established, financed, maintained, or controlled by, or 
actuig on bdwlf or a federd ofificdmlder nwy only solicit, recdve, or disburse federdly 
permbdbte funds m connection with any non-Fcdonl election. See 11 C.F.R. § 300.62. In 

00 detennuungwfaetiwranentityfaasbeenestd)tisfaed,nuunt8uwd,fuuuicedorcontroUedbya 
^ Federd of&cefaolder, tlw ConumsdonwiU consider a number of fiwtonmlfa^ 
0 overall rdationsfaip between tfae Federd ofificdwlder and tfae entity. None of tfaese fiwton 
^ supports tfae Compldnt's dlegation tfad Yes on FAIR is establidwd, financed, mdntained, or 
^ controlled by Resptmdents. 

^ Fint, neither Representative Bemian nor any of hb aganta had an active or signlfteant rote 
0 in the fiiraiatton of Yes on FAIR. See 11 CF.R. § 3002(c)9Xw). Altiiousifa Representative 
2 Bernwpubltelysiipports tfae FAIR bdlot uutiative, fab siQiport fiv 

of any role m tfae organization or fimnation of tfae Cdifimua committee. Representative 
Bernwn's name is not listed m the organizationd documents filed by Yes on FAIR with tfae 
Cdifimua Secretaiy of State or tfae Intend Reveniw Service, and tfae Coniplahit sidnnits no 
additiond evidence to sugged tfad Respondeds pteyed any role ui tfae fimnation of Yes on 
FAIR. RqiresentativeBeinwnundersbuub tfad tfae conumtteevras fbnned by otiwn witfa an 
intered and expertise in dw sulyed matter. 

Secontit ndther Repreacntative Bennan nor aay of hb agento partidpatea fai Yea on FAIR'B 
governance, penonnd dedatons, or ganend operationa. See 11 C.F.R. § 3OO.2(c)(2)0i)i (iii)-
Representative Bennan is not an officer of Yes on FAIR, he pteys no role in tiw day-to-day 
qieiations of Yes on FAIR, and he faas no deddomnakuig autfaority witfa respect to Yes on 
FAIR'S proposed activities. Ndtfaer Rqnesentative Bennan nor any of fab agenb faas tfae 
autfaority to fairs, appoint, demote, or odierwise control Yes on FAIR'S officen or employees. 

Tfae Complauiant dtes a smgle, purported converBation between Representative Bennan and tfae 
Compkunant as *Mdence" of Repiesentative Bennan'a control of Yes on FAIR. See CompL d 
2. Notebly, tiw Compteuwnt pidilidy qiposes tiw Yes on FAIR uutiative, is tiw autiior and 
prindpd sponsor of a competing redistrictuig uutiative C'Voten FIRST Act fiv Congress"), and 
activdy sedcs to curtdl any support fiv Yes on FAIR. Rqvesentative Bennan does not dm tfae 
Compldnant's recollection oftfae conveisation. Yd even if tiwt recollection were accurate, it b 
not evfatenceofanyq̂ ectelrdatioMifaip between Representative Bennan and Yes on FAIR. If 
anytfaing, it is evidence only of faow tfae Complamant misperodves Rqnesenlative Bemwn'a 
mvolvement 

Tfae Compkunt ofifen Micfaad Bernwn's uivolvement m Yes on FAIR, and faow tfad 
involvenient faas been dwiacterized m news artides, as evidence of a nuve extendve rote on tfae 
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paitoffabbrodier. But tfae Commisdon faas faced sunilar dtuations before. Tfae Commission's 
regutetions deffaw an agent as "any person wfao faas actud audiority, dtfaer express or implied," 
to "solicit, receive, duect, transfer, or spend funds m connection witfa any electten." &e 11 
C.F.R. § 300.2(b). A federd officdmlder may not be fadd Ibble for tiw actions of an agent 
unless "tiw agent faas actud auduvity" and "the agent is acting on [tiw officeholder's] befadf." 

ffi See Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, Exptenstion and 
^ Justification, 67 Fed. Reg. 49,064,49,083 (Jdy 29,2002). 
0 
^ It faas long been setded tfad a fiunily retetionsfaip does not equd agency. In an Advisory Opuuon 
^ issued to RoiyRdd, tiw Conunisdon faeU tiutt Rdd'srekdiondup to Ids fidfaer,U. 
SJ Hany Reid, did not predudelum fiom solidting funds oittside federd linuts and so 
^ restrictions for tfae Nevada State Democratic Party. &e FEC Adv. Op. 2003-10. As long as fae 
0 was not actuig as fab fittfaer's agent and did not famactiid autfaority to act on Ids fid^ 

Rdd could solidt non-federd fimds fbr tiw State Party. Furtfaermore, tfae fiwt tfad fae may, d 
times, ad as an agent on befaalf of Senator Rdd did not mean tfad fae could not raise non-federd 
funds vAnea acting exclusively as an agent on bdwlf of tfae State Party. See id; see also FEC 
Adv. Op. 2007-05 (Ivenon) (pomitting Member's duef of stafiTto solidt non-fiBderal funds m 
hb capacity as chair of the state party committee aa long aa fae did not aolicit non-federd funds 
on the audiority of any fiederd candidate or officdwlder). 

Here, the Complaint presents no actud evulence that Michael Bennan b actuig as fais brodier's 
agent or faas actud autfaority to ad on fab brotfaer's bdwlf. To tfae contnuy, like Rory Rdd and 
Erik Iverson, Micfaad Bennan is a politicd figure in fab own rigbt, witfa a reputation and faistmy 
of involvement in campaigns and redistrictiog issues tiwt precedes fab brotiwr's election to 
public ofiSce. He faas nwnagedniunerous campaigns for over 40 yean, bodi fiv candidates and 
uuttetives. Representative Bennan faas not adoed fab brother to ad as hb agent mconnectten 
witfa Yes on FAIR or suggested tfad fab bnidwr nû  Iwve actud airtfaority to act on fais behalf 
when partidpatiiigm tfae contrd of Yes on FAIR. To talre tfae Coniplaim'sunpioven assumption 
d fiwe vdue would tell tfae fiunily memben and spouses of federd officdioldos tfad tfaey cannot 
be safely mvolved m otherwiae permiasibte politicd activities. 

7%M̂  fire Respondents and Yes on FAIR do not Iiave common or overiapplng offleen or 
empk̂ yees. See 11 C.F.R. § 3002(c)(2)GvX (v). None of dw Respondents' officen or 
eniployees b dso a current or fimner ofiBcer or employee of Yes on FAIR. 

Fourtĥ  none ef the Respondente te thb Complaint has provided fimds or arranged for 
ftmds to be provided to Yes on FAIR te a dgnifleant er ongoing liasis. Seell CFJL§ 
300.2(cXvti)b (viii). Altiiough tiw Conmdtlee made a dngle conttibution of$10,000 to Yes on 
FAIR, ndtfaia: tiw Conudttee nor Representative Bennan has pdd fig Yê  
adnunistntive costa or pnnfided any ongouig finuling to Yes on FAIR. 
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In sum, tiw Compldnt ofTen no evuteace to support its scuirilous dlegation tfad Respondents 
faave estsbliahed, financed, mamtdned, or controlled Yes on FAIR. It takes Repreaemative 
Bennan's acknowledged public stipport fiv dw FAIR uuttetive, and specidates without bads tfad 
fae runs tfae committee tfad suppoita it Yd "unwarranted legd concludons firom asserted fiwta or 

^ mere specidation will not be aocqited as tnie," and provide no indqwndent basb fiv 
Q investigation. See Conunisdonen Mason, Sondstrom, Smitfa and Tliomas, Statement ofReasons, 
Kl MUR 4960 (Dec. 21,2001) (dtatkms omitted); see edso Conunisdonen Petersen, Htuiter and 
OQ McGafan, Statement ofReasons, MUR 5977 and 6005 (May 1,2009). To proceed vritfa sucfa an 
^ unwarranted investigation wodd imfmqwrly deter appropriate and protected siqî ^ 
^ ballot uutiatives. 
O 
0 For tfae fimgouig reasons, Respondente respectfully requed tfad tfae Comnusdon disnuss tfae 
H Complaint and take no furtfaer action. 

Very truly youn, 

A. 
Brian G. Svoboda 
Kate Sawyer Keane 
Counsel to Respondcds 
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